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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


DUAL COMPENSATION—Intermittent Employment by Nonappro- 
priated Fund Activity on Variable Compensation Basis 


@ The Comptroller General, in Decision B—162090 of 
September 27, 1967, considered the effect to be given the 
retired pay reduction formula contained in section 201 
of the Dual Compensation Act of 1964, 5 U.S.C. 5532, 
in the case of a retired officer of the Regular Navy who 
was employed by a nonappropriated fund activity on an 
hourly basis with no guaranteed minimum of pay per 
day. The officer in question was employed by an “aero” 
club as a flight instructor at $5 per hour on an inter- 
mittent basis, that is, he was compensated for actual 
flight instruction time with no guaranteed minimum. His 
compensable hours averaged about 5 a day, but varied 
and were limited by student bookings, weather condi- 
tions, and the Federal Aviation Administration limita- 
tion of 36 hours of instruction per week. 

The retired pay reduction formula applies to employ- 
ment by nonappropriated fund instrumentalities under 
the jurisdiction of the armed forces, as well as to 
employment in other federal positions. It provides, 
generally, that during the period for which a Retired 
Regular officer receives pay from such employment his 
retired pay shall be reduced to an annual rate equal to the 
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case of a retired officer employed on an intermittent 
basis, as in the case considered, the reduction of retired 
pay should be effected only as to the days on which he 
actually receives pay from his federal civilian position. 
The question presented in the instant case was whether 
the statute requires application of the reduction 
formula in full force on each day for which the retired 
officer received any hourly compensation from the non- 
appropriated fund activity or whether it permits flexi- 
bility under some equitable system in which deduction 
from retired pay would be made only as to days on which 
the retired officer was compensated for 8 full hours of 
work. 

The Comptroller General held that the statute required 
application of the reduction formula to retired pay for 
each day as to which the retired officer received any 
compensation, no matter how slight, from his federal 
civilian employment. The Comptroller pointed out, how- 
ever, that any department or agency may request the 
U. S. Civil Service Commission to grant s an excepti 
from the reduction formula upon a shg@@ it 
an exception is warranted by reason of 3 
gency employment needs which otherime 
readily met. es 

























DEPARTMENT OF THE NAVY 
OFFICE OF THE JUDGE ADVOCATE GENERAL. 
WASHINGTON, D. C. 20370 





2 January 1968 


On 8 December 1967 the President of the United States signed 
Public Law 179 of the 90th Congress, which establishes a Judge Advocate 
General's Corps in the Navy. This legislation creates in the Navy.a 
staff corps similar to the Judge Advocate General's Corps of the Army, 
and redesignates Navy law specialists as judge advocates in the Judge 
Advocate General's Corps. Included in this new corps are all male 
and female officers of the Regular Navy and Naval Reserve on active 
duty, inactive duty, or retired who carry a law specialist designator. 
Provision is also made in the new law whereby Marine Corps officers 
performing legal duties may be designated as judge advocates. 


As noted by the President in signing the JAG Corps Act, 
this legislation does not mean that the Navy is hiring lawyers for the 
first time. Officer-lawyers have served the Navy for more than a 
century, and more than 900 serve today in the Navy and Marine Corps. 
The effect of the new Judge Advocate General's Corps is to give these 
900 officer-lawyers the same professional recognition accorded to 
doctors, dentists, clergymen, and the many others who combine a 
civilian profession with a naval career. The Judge Advocate General 
takes pride in this recognition, and in the officer-lawyers, past and 
present, to whose dedicated service the recognition is attributable, 
and pledges, on behalf of all judge advocates, a renewed effort to 
exceed the records of past achievement in order to meet the expanding 
requirements of the Navy and Marine Corps, and of the men and women 
of each, for comprehensive legal service. 





Judge Advocate General of the Navy 
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NEW YORK AND PHILADELPHIA SAFETY SEALANES 
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This chart illustrates the new two-way shipping lanes instituted in the waters 
approaching New York and Philadelphia harbors. Some idea of the traffic con- 
gestion in these waters which necessitated the establishment of such lanes can be 
realized from the fact that each year more than 25,000 vessels enter and depart 
the port of New York alone. The disaster involving the Andrea Doria and the 
Stockholm is just one example of the numerous collisions which have occurred 
in the waters regulated by the new sealanes. These lanes, and the navigational aids 
used to mark them, are now overprinted on the applicable Coast and Geodetic 
Survey charts.* 





*Chart reprinted courtesy of Proceedings of the Merchant Marine Council. 
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NEW SEALANES IMPLEMENTED 


LIEUTENANT GLENN P. SCHWARTZ, JAGC, USNR* 


Why sealanes? In this article, the author outlines the history of the 
sealane concept, examines the need for adhering to those lanes where 
now charted and for establishing others where essential to safety, 
and discusses their legal significance. 


INTRODUCTION 


N ITS CONTINUING efforts to promote 
safety at sea the United States Coast Guard, 
in cooperation with maritime interests and other 
Government agencies, has established sealanes 
in the congested waters approaching New York 
and Philadelphia harbors. These lanes are being 
set forth on the new Coast and Geodetic Survey 
navigation charts of these waters.’ Convinced 
that such lanes will reduce the incidence of col- 
lisions, the Coast Guard is studying the feasibil- 
ity of originating similar type lanes off other 
busy coastal ports. Plans for the approaches 
to San Francisco Bay are nearing completion 
and will probably appear on charts in the near 
future. Studies are being made of the waters 
adjacent to New England ports and the ap- 
proaches to Miami, Chesapeake Bay and West 
Coast ports to determine the necessity of fur- 
ther sealane implementation. 

The chart on the opposite page demonstrates 
the new sealanes. They establish basically a two- 
way traffic system for entering and departing 
New York and Philadelphia harbors. Each set 
of lanes is divided by a buffer zone, not unlike a 
highway median strip. Although it is permis- 
sible to cross the lanes and buffer zone, crossing 
should be made only where necessary and at as 
wide an angle as feasible. Of course, extra cau- 





*Lieutenant Schwartz is currently assigned to the Admiralty Division, 

Office of the Judge Advocate General. He received the B.A. degree 

from Shimer College in 1960 and the J.D. degree from the North- 

western University School of Law in 1964. Lieutenant Schwartz is 

a member of the Bar of the Supreme Court of the State of Illinois. 

1. Also see U.S. Naval Oceanographic Office Notice to Mariners 
No. 13, Apr 1, 1967, par. 1376. 
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tion should be taken while crossing the lanes in 
view of the predictably heavy traffic. There are 
three sets of lanes for the port of New York. 
All originate on a circle with a 7-mile radius, 
the center of which is Ambrose Light Station. 
The inbound and outbound lanes are 1 mile wide 
at the edge of the circle and fan out to 5 miles 
in width at the extremities. The buffer zones 
range in width from 1 to 3 miles. Two sets of 
lanes approach the port of Philadelphia. 

The sealane concept is not new, nor is it uni- 
versally accepted. In fact, it is in direct conflict 
with the traditional freedom of a master to nego- 
tiate the course of his choosing. However, there 
are compelling reasons for regulating the traf- 
fic of vessels in some areas of the high seas. One 
need look only to the proportion of collisions oc- 
curring in heavily traveled waters to perceive 
the need for some traffic regulation. Sealanes 
will not eliminate collisions but they will re- 
duce the risks and, accordingly, the number. 


HISTORY 


As early as 1855 the noted naval officer-scien- 
tist, Lieutenant Matthew Fontaine Maury,’ de- 
vised traffic lanes for the treacherous waters of 
the North Atlantic, where fog, ice and heavy 
traffic all contributed to numerous collisions. 
Historically, great tragedies have often precipi- 
tated reform. Maury was requested to chart 
lanes for Atlantic crossings shortly after the col- 
lision between the Arctic and the Vesta which 
claimed over 300 lives. Since the majority of 
passenger steamers traversed these waters on 
their United States to Europe runs the pos- 





2. For an exhaustive and excellent biography of Maury, see Wil- 
liams, Matthew Fontaine Maury, Scientist of the Sea (1963). 
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sibility of another such disaster was apparent 
and the need for preventive measures impera- 
tive. Lieutenant Maury responded with weeks 
of intense examination of hundreds of ships’ 
logs. Taking into consideration the factors of 
winds, currents, ice and general weather con- 
ditions, he devised a system of lanes for North 
Atlantic travel which not only reduced the dan- 
ger of collision but took full advantage of cur- 
rents and winds for maximum navigational effi- 
ciency. The Navy’s hydrographic office adopted 
these lanes and published them on the pilot 
charts of the North Atlantic. To the present day 
these charts bear this notation: 


Founded upon the researches made in the early part 
of the nineteenth century by Matthew Fontaine 
Maury, while serving as a lieutenant in the United 
States Navy. 


These lanes were the forerunners of the North 
Atlantic Track Lines which the parties to the 
North Atlantic Track Agreement have con- 
sented to employ. Although United States pas- 
senger vessels are required to follow these lanes, 
they are not mandatory for the great majority of 
oceangoing vessels. Sixteen passenger lines have 
voluntarily adopted them as members of the 
North Atlantic Track Agreement. The failure of 
many vessels to follow these routes, of course, 
reduces their effectiveness. The most widely pub- 
licized sea tragedy of recent times could have 
been averted through the use of the North Atlan- 
tic Track Lines. The Stockholm-Andrea Doria 
collision claimed 44 lives, and the resultant prop- 
erty damage exceeded $30,000,000. The incident 
attracted the attention of the entire world. The 
issue of fault was hotly debated in court hear- 
ings just after the collision and is still the sub- 
ject of speculation among those interested in 
maritime safety. However, one thing is evident. 
Had the Swedish Line and Italian Line been 
parties to the North Atlantic Track Agreement, 
and their vessels following the North Atlantic 
Track Lines, the Andrea Doria and the Stock- 
holm would have passed miles apart. Ironically, 
these Lines persist in their refusal to join the 
Track Line Agreement. The U. S. House of Rep- 
resentatives Committee on Merchant Marine 
and Fisheries investigated the collision and 
concluded that the Stockholm, which was head- 
ing for Europe, was nearly on the westbound 
track * and some 20 miles north of the recom- 
mended eastbound track. In calling for the uni- 
versal recognition of sealanes, the committee 





3. 33 C.F.R. 105.10. 
4. The committee’s findings are embodied in H.R. Rep. No. 2969, 
84th Cong., 2d Sess. 7 (1957). 
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stated: 


Since the first proposal of ocean lanes a century 
ago, it has been recognized that to make use of the 
lanes mandatory presented a very complex problem. 
Sufficient progress has been made in the science of 
navigation to require the observances of such sea- 
lanes and appropriate action should be instituted to 
this end.° 


As noted above, American passenger vessels 
are required to follow these routes.* Although 
there is no corresponding statute or regulation 
requiring other types of commercial and public 
vessels to adhere to sealanes, the United States 
Coast Guard, charged with responsibility for 
promoting safety of life and property at sea,’ 
has participated in establishing these sealanes 
and has urged all vessels to use them. And, al- 
though acceptance of the lanes is voluntary, it 
should be noted that there are criminal sanc- 
tions for operating a vessel in a negligent man- 
ner so as to endanger life or property.® It would 
appear that in view of the obvious benefits of 
systematized traffic separation, a failure to fol- 
low these lanes without justification might be 
considered such criminal] negligence. 

International recognition of the safety sea- 
lane concept was crystallized in the final act of 
the 1960 International Conference on Safety of 
Life at Sea.® Noting that the practice of fol- 
lowing recognized routes across the North At- 
lantic, particularly in the areas of converging 
traffic at both ends, had reduced collisions be- 
tween ships and with icebergs, the treaty called 
for the signatories to recommend these routes 
to all ships.*° However, the actual selection of 





Id. at 6-7. 

See supra note 3. 

14 U.S.C. 2. 

- 46 U.S.C. 526m. 

. Safety of Life at Sea Convention, June 17, 1960, 16 U.S.T. 185, 

T.LA.S. 5780. 

10. bid. Ch. V, reg. 8, provides: 

“(a) The practice of following recognized routes across the 
North Atlantic in both directions and, in particular, routes in 
converging areas of both sides of the North Atlantic, has con- 
tributed to the avoidance of collisions between ships and with 
icebergs, and should be recommended to all ships concerned. 

“(b) The selection of the routes and the initiation of action 
with regard to them, and the delineation of what constitutes 
converging areas, is left to the responsibility of the shipping 
companies concerned. The Contracting Governments will assist 
the companies, when requested to do so, by placing at their dis- 
posal any information bearing on the routes which may be in 
the possession of the Governments. 

“(c) The Contracting Governments undertake to impose on 
the companies the obligations to give public notice of the regular 
routes which they propose their ships should follow, and of any 
changes made in these routes. They will also use their influence 
to induce the owners of all passenger ships crossing the Atlantic 
to follow the recognized routes, and will do everything in their 
power to ensure adherence to such routes in the converging areas 
by all ships, so far as circumstances will permit. They will also 
induce the owners of all ships crossing the Atlantic bound to or 
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the routes was left to the shipping companies. 
In accordance with this agreement, the Coast 
Guard and others interested in maritime safety 
established lanes for New York and Philadel- 
phia. The work in this area is continuing and 
it is likely that lanes will eventually be formu- 
lated for the approaches to all major ports in the 
United States. 

The Inter-Governmental Maritime Consulta- 
tive Organization (IMCO), an organization 
composed of representatives from most of the 
major maritime nations, has taken an active 
interest in sealanes as a method of coping with 
the problems of collision and stranding. The 
stranding of the Torrey Canyon and its after- 
math added further impetus to the movement to 
adopt sealanes. Perhaps the most congested and 
dangerous waterway in the world is the Straits 
of Dover in the English Channel. In 1964, IMCO 
adopted a report of the Institutes of Navigation 
in Great Britain and France, and of their Ger- 
man counterpart, the Deutsche Gesellschaft fuer 
Ortung und Navigation. This report 7! proposed 
sealanes for various converging areas and was 
particularly directed to the Dover Straits. Al- 
most half the world’s collisions occur in the 
area bounded by the Elbe River and the Eng- 
lish Channel.?? The most heavily traveled part 
of this area is the Straits of Dover, with ap- 
proximately 300,000 ships a year passing 
through a 5-mile-wide passage. The report’s rec- 
ommended lanes for these waters have been 
published on charts, and France and Great 
Britain have issued appropriate notices to 
mariners.'* 


NEED FOR SEALANES 


How will the sealane prevent or reduce col- 
lisions? Because ships are able, with modern 
equipment, to fix their position with extreme ac- 
curacy, there tends to be a heavy concentration 
of ships within small areas and along certain 
routes.** This concentration of traffic increases 
the incidence of meeting, crossing and over- 
taking situations where the proximity of the 
vessels increases the risk of collision. With the 





10. from ports of the United States or Canada via the vicinity 
of the Grand Banks of Newfoundland to avoid, as far as practi- 
cable, the fishing banks of Newfoundland north of latitude 43° N. 
during the fishing season, and to pass outside regions known or 
believed to be endangered by ice.’”’ 16 U.S.T. at 500, 502. 
Traffic Regulation in the Dover Strait, 16 Journal of the Institute 
of Navigation (London) 15 (1963). 

The Separation of Traffic at Sea, 19 Journal of the Institute of 
Navigation (London) 411 (1966). 

. Inter-Governmental Maritime Consultative Organization Doc. 
SN/Cire. 35, May 30, 1967. 

See, The Separation of Traffic at Sea, supra note 13. 


11. 


12. 


14. 
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constant increase in traffic the hazards have 
intensified. 

All situations involving approaching vessels 
are hazardous to some degree, the reason being, 
of course, the difficulty in determining the inten- 
tion of the approaching vessel. The meeting 
situation where the vessels approach end-on or 
nearly end-on is the one most fraught with 
danger because of the high relative speed and 
correspondingly limited time for maneuvering. 
To a lesser extent these same problems make 
crossing and overtaking encounters perilous. 
The sealanes and buffer zones, where in ef- 
fect, will reduce meeting situations to a mini- 
mum. Of course, the possibility of a stray or 
maverick vessel proceeding down the wrong 
lane is as real as the occasional but frightening 
instance of a motor vehicle bucking one-way 
traffic. However, in such an instance the vessel 
in the proper channel is not relieved of the obli- 
gation to obey the International Rules of the 
Road.** The legal requirements and consequences 
flowing from the establishment of the sealanes 
are discussed more fully below. 

The crossing situation is probably the second 
most frequent setting for collisions, and sea- 
lanes also reduce the risk there. Although the 
vessel traveling in the lane will not be more 
prepared than usual for a crossing vessel, the 
vessel traversing the lanes will. With the lanes 
now charted and notice to mariners having been 
given, the master of a vessel crossing the lanes 
should know just about when he will encounter 
the sealane traffic. For example, the master of a 
vessel crossing the lanes for North Atlantic traf- 
fic will be prepared to use extreme caution when 
approaching the waters between Ambrose Light 
Station and the Nantucket Light Ship, knowing 
of the likelihood of encountering eastbound and 
westbound ships. It follows that the risk of col- 
lision will be diminished with the increasing 
predictability of such approaching situations. 
Sealanes will not reduce the incidence of over- 
taking collisions but this situation is the least 
problematical and accounts for but a small mi- 
nority of collisions. 

Perhaps the most persuasive evidence of the 
effectiveness of traffic separation in congested 
waters is the drop in the collision rate in the 
Great Lakes after implementation of the divided 
upbound and downbound courses established in 
the early part of this century by the Lake Car- 
riers’ Association and the Dominion Marine As- 





15. 33 U.S.C. 1061-1094. 
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sociation. Their continued use for more than 50 
years testifies to the wisdom of this type of mari- 
time traffic regulation. 


LEGAL EFFECT OF SEALANES 


At this point one thing is clear. The sealanes 
do not alter or supersede in any way the Rules 
of the Road. Ships meeting will still be bound 
by Rule 18. Ships crossing will still be bound by 
Rule 19. Of course, as stated above, in areas 
where lanes are promulgated, meeting situations 
should be less frequent and crossing situations 
more predictable. But when they do occur the 
specific Rules will govern the conduct of the re- 
spective vessels. However, a ship traveling from 
New York to Europe outside the prescribed lane 
for such a course would seem to be negligent un- 
der general maritime law. Accordingly, where 
one of two colliding vessels traveling on opposite 
courses is outside the prescribed sealane for her 
course she would be at least partially at fault 
and her owner could hope in any ensuing liti- 
gation to do no better than be liable for half the 
resulting damages.’* As yet, there has been no 
reported litigation in which deviation from sea- 
lanes was in issue. However, there is, as here- 
inafter indicated, authoritative precedent for 
the proposition that maritime law imposes the 
duty upon masters to follow these lanes. 

As mentioned above, the Lake Carriers’ As- 
sociation and the Dominion Marine Association 
established by private agreement upbound and 
downbound courses separated by safety zones 
for their vessels to follow on the Great Lakes. 
These lanes became so universally followed they 
were printed on the official charts of those 
waters. In the early morning hours of Novem- 
ber 21, 1934 the steamers Edward E. Loomis 
and W. C. Franz collided in fog on Lake Huron. 
The collision occurred in a safety or buffer zone 
between the upbound and downbound courses. 
In the ensuing litigation one of the issues be- 
fore the court was the contention of the Edward 
Loomis that her deviation from the prescribed 
course was not a sufficient fault to hold her li- 
able for half the damages. The case '* was heard 
before the most experienced and respected of all 
admiralty courts, the Second Circuit Court of 
Appeals, which included the venerable jurist, 





16. The American rule in admiralty provides that when both vessels 
are at fault the total damages are divided equally regardless of 
the relative degree of fault. The Schooner Catherine v. Dickinson, 
58 U.S. (17 How.) 170 (1854). 

17. The Edward E. Loomis, 86 F. 2d 705 (2nd. Cir. 1936). 
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Learned Hand. The court’s disposition of this 
issue is worthy of quote: 


The place of collision was found to be within the 
space referred to as the “safety zone” which lies be- 
tween the upbound and downbound courses recom- 
mended by the Lake Carriers’ Association and the 
Dominion Marine Association. These courses have been 
accorded such general recognition that they appear 
on the official charts of Lake Huron. . . . The Loomis 
[asserts] that these courses have not been established 
by governmental authority, and so it was no fault 
to depart from them. Departure, it is true, is not a 
statutory fault; but, where ship owners agree that 
mutual safety requires ships to follow stated courses, 
and these are recognized to the extent that they even 
appear on the official maps, the courts should hold 
that it is negligent navigation to leave them without 
Feagon ...* 


The case for enforcing the new sealanes is at 
least as strong. The lanes are recommended by 
the Coast Guard and others interested in safety 
at sea, and they should carry at least the force 
of the privately agreed upon courses on the Great 
Lakes. They no doubt will be recognized by 
courts of admiralty. The compelling safety bene- 
fits of the new sealanes are even more important 
than those of the courses on the Great Lakes be- 
cause of the heavy amount of passenger as well 
as other commercial traffic. Thus, it can then be 
seen that in addition to the obvious safety ad- 
vantage of complying with the new lanes, good 
seamanship requires their use, and any litiga- 
tion or settlement of the civil liabilities of a col- 
lision must so reflect. 


CONCLUSION 


Collision statistics for the Great Lakes be- 
fore and after the establishment of upbound 
and downbound courses illustrate the safety 
benefits of separation of maritime traffic in con- 
gested areas. Common sense tells us that sea- 
lanes should result in the same improvement 
where implemented. We have discussed the pos- 
sibility of mandatory enforcement of these lanes 
and noted the likelihood that the courts will rec- 
ognize them to the extent that they establish 
a standard of good seamanship. However, their 
ultimate success depends on their voluntary ac- 
ceptance. Most maritime governments, through 
the 1960 SOLAS Convention, have indicated 
their affirmance of the principle of limited traf- 
fic separation at sea. Several shipping lines have 
also actively participated in this safety measure. 
The entire maritime community should do the 
same. 





18. Id. at 707. 


TRAFFIC DEATHS GO UP AGAIN 


ROLE- OF THE ALCOHOLIC DRIVER 





OUR PRESENT CONTROL METHODS* 


H. EMERSON CAMPBELL, M.D. 


How much alcohol can the average driver consume without impair- 
ment of his driving capability? Dr. Campbell cites statistics, reviews 
current medical and legal thought on the subject, and concludes that 
present restrictions on the drinking motorist are inadequate. 


HE FACT THAT the number of motor- 

vehicle deaths in this country has climbed 
steadily from 36,981 in 1958 to 52,500 in 1966 
must mean that we have not discovered the prin- 
cipal cause, or applied the definitive remedy. 
Our experiences with malaria, pneumonia, and 
cancer would tell us that this is so. 

At the outset, the point must be made clear 
that the fatal and very-serious-injury “‘accident” 
is quite a different entity from the ordinary 
fender-bender, or even the accident in which 
people are cut by flying glass and get a broken 
bone or two. Not always, but in most cases, there 
is marked crushing or deformation of the cars 
involved. This is due, of course, to the fact that 
these are mostly high-speed crasiies, and this 
is where the slogan “SPEED KILLS” came 
from. 

But we must push back farther to a more 
basic question, “Why were these high-speed cars 
so ill-controlled that a fatal or very serious in- 
jury was the result?” One answer to this ques- 
tion is well known by now, and has been pub- 
lished repeatedly. In those jurisdictions where 
detailed studies are made of violent deaths, it is 
known that well over half of all fatally injured 
drivers had been drinking ; among drivers found 
to be responsible for the fatal crash, two-thirds 





*This article originally appeared in 201 JAMA 861 (1967) and is re- 
produced by permission of the Journal of the American Medical 
Association and H. Emerson Campbell, M.D. 
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had been drinking, and in the one-car fatal 
crashes, seven out of ten had been drinking." ” 

But again we must push back farther to a 
more basic question, and ask, “What kind of 
drinking?” Millions of people have been drink- 
ing and driving for years and have not died 
yet. 

In the Haddon and Bradess study? of 83 
drivers killed in one-car crashes, 49% were 
found to have blood alcohol levels of 0.15% or 
more at death, and 20% had levels between 
0.05% and 0.15%. Only 3.6% had blood alcohol 
levels below 0.05%. In Manhattan, McCarroll 
and Haddon * found that 73 %of drivers deemed 
responsible for fatal accidents had been drink- 
ing, 46% had blood alcohol levels of 250 mg/100 
ml and over, and 19% had levels between 20 and 
250 mg/100 ml. Thus drinking drivers responsi- 
ble for fatal accidents most often have higher 
blood alcohol levels. 

Norway, in 1926, passed a law which Max 
Eastman‘ says would clear the roads in most 





1. “‘Aleohol—A Leading Factor in Fatal Accidents,” in Smith, S. 
(ed.): Accident Facts, Chicago: National Safety Council, 1965, 
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regions. The Motor Vehicle Act of 1926 says, 


It is unlawful for any person who is under the in- 
fluence of intoxicating liquor (not sober) to drive or 
to try driving any motor vehicle. Whenever there was 
at that time in excess of 0.05 percent (by weight) of 
alcohol in the driver’s blood it shall be presumed that 
he was under the influence of intoxicating liquor (not 
sober) as provided in the foregoing clause. 


With the rarest exceptions, everyone who vio- 
lates this law goes to jail in Norway.® Suspension 
of fines and jail sentences, the curse of the Amer- 
ican road, is not known in Norway.® 

This legislation was based upon the fact that 
normal, civilized, leisurely consumption of al- 
coholic beverages in the course of a good dinner, 
long practiced in European circles, will almost 
never produce a blood alcohol level above 0.05%. 
This is not to say that no one with a blood alcohol 
level under 0.05% will be unimpaired as a driver. 
Forney et al* have shown that about 20% of 
drivers accustomed to the effects of alcohol will 
be grossly impaired at the 0.05% level. But as 
a practical limit, which will not interfere with 
normal good living and will prevent abnormal 
driving, Norway was civilized enough in 1926 
to make this the law of that land. 

As a scientific example of what I mean by 
“normal, civilized drinking,” a recent well-con- 
trolled study in Australia is a case in point. I 
know of no other such study. A Royal Commis- 
sion in the state of Victoria has made two tests 
of social drinking which will doubtless become 
widely known.? A test dinner was arranged. Ten 
prominent persons, including three ladies, 
gathered for dinner at 6:45 PM, when aperitifs 
and canapes were consumed. At this stage and 
thereafter the precise quantity, nature, time and 
alcoholic content of each drink were carefully 
recorded by the research staff. The meal con- 
sisted of soup, fish, steak, cassata, and coffee. 
A number of the participants consumed after 
two cocktails, one or two glasses of white wine 
with the soup and fish, one or two glasses of red 
wine with the steak, a glass of port with the 
cassata and a cognac or liqueur with the coffee. 
Two breath tests were made of each subject, and 
four subjects had blood alcohol tests besides. 
One person purposely drank more than the 
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others (71.3 gm of alcohol) and achieved an ac- 
tual blood alcohol level of 0.066%. Two subjects 
consumed 66.5 gm of alcohol; one had a blood 
alcohol level of 0.039% (blood test) and the 
other, a level of 0.053% (breath test). Of the 
seven others, only one came near the 0.05% level, 
and two gave readings of zero on both breath 
tests. 

The other event was a “Smoke Social” in 
which 15 men assembled to listen to an enter- 
tainer, and for convivial conversation. Data on 
only 14 are tabulated. Six kept their blood al- 
cohol levels below 0.05%, and eight went well 
above this level, one to 0.146%. One general com- 
ment offered is, 


When individuals are detected associated with ac- 
cidents or otherwise with blood alcohol content much 
in excess of .05 per cent, and in particular in the or- 
der of .10 per cent or in higher concentrations they 
would almost certainly have been engaged in con- 
sumption of liquor in relation to such circumstances 
which a tolerant and not unduly restrictive society 
should have no hesitation in condemning. [And 
also] . .. a blood alcohol content of approximately 
.05 per cent may be taken as a useful maximum limit 
adopting a standard dictated by marked prudence . . 
Some individuals may be “unsafe” with lower and 
some may be “safe” with higher concentrations. 
Safety at any marked excess over .05 per cent (i.e., 
.07 per cent or greater) will be unusual.* 


The practical importance of these two su- 
perbly conducted and controlled tests can hardly 
be exaggerated. 

Norway’s definitive action in 1926 has been 
described. Heise, the dean of American Alcohol 
Studies, in 1934 wrote as follows: “For the sur- 
vey, I have arbitrarily chosen 0.02 per cent as 
the dividing line, since it clearly designated the 
drinking driver, and experimental evidence in- 
dicated psychologic inferiority.” ® In 1938 Hol- 
comb published his classic Evanston studies on 
the drinking driver.’® He stated, “Alcohol can be 
considered as causing this increase in accidents 
over the expected. From these data it would ap- 
pear that this point is about 0.5 to 0.6 part of 
alcohol to 1,000 parts of blood.” 

With the repeal of prohibition on Dec. 5, 1933, 
motor vehicle deaths in the United States in- 
creased spectacularly (1933, 31,363; 1934, 
36,101; 1935, 36,369; 1936, 38,089; and 1937, 
39,643). 

Alarmed by this rapidly developing trend, the 
American Medical Association, at the annual 
session at Kansas City, Mo., in 1936, established 
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a committee to study problems of motor vehicle 
accidents. The attention of this committee was 
almost entirely devoted to the matter of the 
drinking driver. 

In 1939, thoroughly aware of the Norway pro- 
cedure, and completely familiar with Holcomb’s 
study, this committee published the following: *! 


1. Although there is no minimal figure which can be 
set at which there will be absolutely no effect from 
alcohol, the committee recommends that persons with 
a concentration of alcohol of less than 0.05 per cent 
by weight in blood or its equivalent in urine, saliva or 
breath should not be prosecuted for driving while 
under the influence of alcoholic liquor. 

2. All persons show a definite loss of that clearness 
of intellect and control of themselves which they 
would ordinarily possess when the concentrations are 
above 0.15 per cent in the blood or its equivalent in 
other body fluids or breath and should therefore be 
considered as under the influence. 

3. When the alcohol concentrations are between 0.05 
and 0.15 per cent in the blood, a great many of the 
persons will be under the influence of alcohol, but the 
committee recommends prosecution only when the 
circumstances and results of physical examination 
give definite confirmation of such influence. 


In my opinion this pronouncement is directly 
responsible for the very high proportion of alco- 
hol-related fatalities on our highways since 
1939. If the purpose of a statutory blood alcohol 
level is to save lives, to place it at that level at 
which everyone—even the chronic alcoholic—is 
manifestly under its influence defies common 
sense. 

It would seem logical to place the level at 
which almost no one is impaired, a point which 
the realistic Norwegians accepted over 40 years 
ago, and which has been in operation in Sweden 
since 1957. 

The rationale of this amazing stand taken by 
the National Safety Council and the American 
Medical Association working in concert from 
1936 through 1939 is as follows: 


Although delicate tests are able to demonstrate impair- 
ment at blood alcohol concentrations of 0.02% to 
0.03%, it was agreed that material impairment by 
alcohol was not observed in any person until the blood 
alcohol level rose to 0.05%. [See Forney et al.’] So 
this was selected as a reasonable floor value. 

The adoption of a defensible and fair ceiling value was 
made only after much discussion and some controversy. 
Because a noticeable impairment could be seen in the 
great majority of persons at a blood alcohol level 
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of 0.11%, it was first suggested as a ceiling value. 
However, there are a few tolerant persons (mostly 
habitual users of alcoholic beverages) in whom no 
noticeable degree of impairment can be seen at a blood 
alcohol level of 0.11%. But even these show observable 
impairment by the time the blood alcohol concentration 
of 0.18% has been reached. Realizing that not all per- 
sons had been tested and that somewhere some per- 
son might be found who was still more tolerant than 
any seen by American experimenters, and further rec- 
ognizing the fact that even skilled analysts might 
differ in the measurement of blood alcohol values by a 
margin of +0.01%, it was decided to place the ceiling 
value at 0.15% in order to make allowance for these 
unknown factors. 


Res ipsa loquitur. This was a clear mandate 
for the chronic alcoholic with a blood alcohol 
level of 0.165% to drive upon our public high- 
ways; but more was to come. Despite the lan- 
guage of the statement, the courts soon accepted 
the defense counsel’s concept that the 0.165% 
level (0.15% +0.015%) is the dividing line be- 
tween drunk and sober, that no one is impaired 
until the alcohol level in his body has reached 
0.150% +0.015%. Only a higher figure could be 
farther from the truth. 

What have been the results of this all-too- 
tolerant approach? Well over half of all fatally 
injured drivers had been drinking; among 
drivers found to be responsible for fatal acci- 
dents, two-thirds had been drinking; and in the 
one-car fatal crashes, seven out of ten had been 
drinking. 

It must be recorded here that from Dec. 12 
to 14, 1958, three of the old-timers who per- 
petrated this error, Drs. Harger, Newman 
and Heise, were joined by an infusion of 
realistic new blood, Drs. T. A. Loomis of Seattle, 
Leonard Goldberg of Sweden and D. W. Penner 
and H. Ward Smith of Canada, to formulate 
the following: 7° 

Recommendations: As a result of the material pre- 
sented at this Symposium, it is the opinion of this 
Committee that a blood alcohol concentration of 0.05 
per cent will definitely impair the driving ability of 
some individuals and, as the blood alcohol concentra- 
tion increases, a progressively higher proportion of 
such individuals are so affected, until at a blood alco- 
hol concentration of 0.10 per cent, all individuals are 
definitely impaired. 


As a result of this statement, the officially rec- 
ommended level of presumptive influence by al- 
cohol has become 0.10%, and is recommended by 
the American Medical Association, the National 
Safety Council, and the National Committee on 
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Uniform Traffic Laws and Ordinances. The state 
of Utah has just made 0.08% blood alcohol the 
level of under the influence, and rejected, under 
the advice of the National Safety Council, 0.05% 
as “too low.” 


WHAT IS THE ROLE OF THE CHRONIC ALCOHOLIC? 


As the data have accumulated over the years, 
it has been noted ‘*> that about one-half of the 
fatally injured drivers had blood alcohol levels 
over 0.15%. Bjerver et al }* were among the first 
to point out, in 1955, that the problem drinker, 
the chronic alcoholic, played an inordinate role 
in traffic accidents. Popham, in 1956,‘7 empha- 
sized the role of alcoholics in traffic accidents. 
Schmidt and Smart, in 1959, drew attention to 
this aspect of the problem.'* McCarroll and Had- 
don, in their study of fatal automobile accidents 
in New York City, revealed that 46% of the 
drivers responsible for accidents had blood alco- 
hol levels in the very high 250 mg/100 ml and 
over range, whereas not a single driver in the 
large control group had a concentration in this 
range. They suggested that these drivers were 
chronic alcoholics.*? Finally, Selzer and Weiss *° 
studied 72 drivers responsible for fatal accidents 
in the Ann Arbor area; 65% had been drinking, 
40% were chronic alcoholics, and 10% were pre- 
alcoholics. 

We are now face to face with the hard core 
of our traffic fatality problem. 

As pointed out at the beginning of this paper, 
the fatal traffic accident, and the ones that result 
in highly disabling injury, are an entity quite 
apart. They are usually, but not always, high- 
speed crashes, and we now know that the driver 
of at least one car involved, more often than 
not, is so influenced mentally by alcohol that he 
does not realize how fast he is driving and is 
in no condition physically to control a car 
driven at great speed. 

It is estimated that there are between 5 and 
6 million chronic alcoholics in the United States, 
and that about 80% of them drive automobiles. 
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The cure of the chronic alcoholic is difficult, 
time-consuming, and subject to relapse. Fur- 
thermore, drivers under the age of 24 have the 
highest death rate of any age group” and a 
large proportion of them are heavy drinkers. 
They are not yet chronic alcoholics, but they 
definitely have a drinking problem. Where do we 
go from here? 

The first step in a rational approach to the 
alcoholic and psychiatric aspects of traffic safety 
(they are closely related) is the establishment 
of a psychiatric clinic in conjunction with both 
the criminal and traffic divisions of all the lower 
courts in the nation. The prototype and exem- 
plars in this field are the clinics in Chicago, De- 
troit, New York, and Baltimore.*'-** In place of 
the “Revolving Door” policy operating in most 
areas, in these cities a repetitive offender or a 
questionable first offender is referred to the 
clinic for evaluation before sentencing. It is 
amazing what an assortment of abnormal people 
have been provided with valid driver’s licenses. 
I do imply that we should not try to uncover 
these abnormalities at the primary licensure 
examination. The state of Pennsylvania has 
shown us that this is too expensive. But we must 
not ignore the information of the secondary 
road screening. As is already too evident, these 
clinics reveal that many persons in the toils of 
the law simply are unable to profit by the usual 
penal procedures. 

When an investigation of his background by 
the psychiatric clinic reveals that a given driver, 
even on his first offense, is a problem drinker or 
a chronic alcoholic, it is fatuous to fine him or 
send him to jail or to suspend these and “give 
him another chance.” He must be referred to a 
specialized treatment center, for closely super- 
vised outpatient treatment, or a period of en- 
forced hospitalization. While at the center, every 
service should be provided to help rehabilitate 
him including psychiatric evaluation and ther- 
apy, Alcoholics Anonymous aid, and pastoral 
counseling. It is essential that he be kept off the 
road until there is reasonable assurance that he 
can drive normally. 

When every state in the land provides facili- 
ties like these, and only then, will our traffic 


(Continued on page 71) 
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WHEN IS AN ERROR HARMLESS? 


CAPTAIN MURL A. LARKIN, JAGC, USN* 


In this thoughtful article, Captain Larkin explores the history of 
“harmless error” statutes in the federal civilian and military judicial 
systems and analyzes the interpretations and applications given them. 
He concludes that the current trend of judicial decision may have so 
emasculated the harmless error concept that legislative revitalization 


of the area might well be indicated. 


HEN AND UNDER what circumstances 
a legal error committed during the trial 
of a court-martial will require corrective action 
respecting the findings or sentence is a most dif- 
ficult subject. Although there has been relatively 
little written regarding the rules in this area of 
military law,' the vast extent of ordinary appli- 
cation of these rules is illustrated by pointing out 
that they were invoked in well over half of those 
Court of Military Appeals decisions which are 
included in volume 36 of Court-Martial Reports. 
A fresh look at the subject and recent develop- 
ments affecting it may therefore be in order. 
The current statutory provision concerning 
this subject in military law is Article 59(a), 
Uniform Code of Military Justice,? which pro- 
vides: 
A finding or sentence of a court-martial may not be 
held incorrect on the ground of an error of law unless 


the error materially prejudices the substantial rights 
of the accused. 


This statute has been implemented by paragraph 
87c of the Manual for Courts-Martial, United 
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States, 1951, the most significant portion of 
which provides: 


In general, the convening authority may disregard 
an error if he is convinced that the error did not in- 
fluence, or had but slight effect upon, the decision of 
the court. The inquiry cannot be merely whether there 
was enough competent evidence to support the re- 
sult apart from the phase affected by the error. The 
test to be applied in determining whether an error 
materially prejudiced the substantial rights of the ac- 
cused is this: An error prejudicial to the rights of the 
accused must be held to require the disapproval of a 
finding of guilty of an offense, or the part thereof, to 
which it relates unless the competent evidence of rec- 
ord is of such quantity and quality that a court of rea- 
sonable and conscientious men would have made the 
same finding had the error not been committed. 


Regardless, however, of the test in the subparagraph 
above, if the error is such a flagrant violation of a fun- 
damental right of the accused as to amount to a denia} 
of due process (e.g., when the disloyalty of defense 
counsel directly aids the prosecution) the finding must 
be disapproved regardless of the compelling nature 
of the competent evidence of record. 


These paragraphs were intended by the drafters 
of the Manual for Courts-Martial + to have the 
effect of incorporating into military law the lan- 
guage of Mr. Justice Rutledge in the majority 
opinion of the U.S. Supreme Court in Kotteakos 
v. United States,’ which discussed and construed 
the federal harmless error rule then in effect. 
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Before looking further into the intricacies of 
this subject, it will be worthwhile to consider 
briefly the historical events that led up to the 
Kotteakos decision. 

In their reviews of the records of civilian 
trials in the United States, federal appellate 
courts had, in the early 1900’s, become so exces- 
sively concerned with technical errors in the trial 
of cases, and particularly criminal cases, that 
the trials themselves had become little more than 
games for sowing reversible error in the record. 
Courts of review, as viewed by one trial judge, 
“tower[ed] above the trials of criminal cases as 
impregnable citadels of technicality.” * Concern 
for these abuses lead to widespread agitation for 
reform and various proposals were introduced 
in successive U. S. Congresses from the 60th 
through the 65th. The aims of these remedial 
efforts were to “substitute judgment for auto- 
matic application of rules; to preserve review as 
a check upon arbitrary action and essential un- 
fairness in trials, but at the same time to make 
the process perform that function without giv- 
ing men fairly convicted the multiplicity of loop- 
holes which any highly rigid and minutely de- 
tailed scheme of errors especially in relation to 
procedure will engender and reflect in a printed 
record.” 7 

Finally in 1919 the Congress enacted section 
269 of the Judicial Code * which became known 
as the “federal harmless error statute.” That 
section provided: 


On the hearing of any appeal, certiorari, writ of error, 
or motion for a new trial, in any case, civil or crim- 
inal, the court shall give judgment after an examina- 
tion of the entire record before the court, without 
regard to technical errors, defects, or exceptions which 
do not affect the substantial rights of the parties. 


During the midst of the agitation for reform 
of federal practices, the Army in 1916 sought 
and obtained a revision to the Articles of War ® 
which contained for the first time in military 
law a statutory harmless error rule. This rule 
was based upon the then current American Bar 
Association proposal and was somewhat more 
detailed than the subsequently enacted federal 
rule. The Army provision read as follows: 


Art. 37. Irregularities—Effect of —The proceedings 
of a court-martial shall not be held invalid, nor the 
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findings or sentence disapproved in any case on the 
ground of improper admission or rejection of evidence 
or for any error as to any matter of pleading or pro- 
cedure unless in the opinion of the reviewing or con- 
firming authority, after an examination of the entire 
proceedings, it shall appear that the error com- 
plained of has injuriously affected the substantial 
rights of an accused.... 


The Navy did not get around to adopting a 
harmless error rule until 1923 and then it did 
so by regulation rather than statute. Thus, in 
the 1917 edition of Naval Courts and Boards,° 
the following very brief provision was included: 


When the proceedings, findings, or sentence of a court 
are illegal, the reviewing authority should set aside 
the same.” 


But following the enactment of harmless error 
statutes applicable to Army and federal appel- 
late action, the Navy added this provision in the 
1923 edition of Naval Courts and Boards: 


If there has been no miscarriage of justice the find- 
ing of the court should not be set aside or new trial 
granted because of technical errors or defects which 
do not affect the substantial rights of the accused.” 


This language was carried forward verbatim 
into the 1937 edition of Naval Courts and 
Boards * and was still in effect when Article 
59(a) of the Uniform Code of Military Justice 
became effective in 1951. 

During the Congressional hearings on the 
Uniform Code of Military Justice, the discus- 
sions respecting the harmless error rule as pro- 
posed in Article 59 were relatively brief.’ It 
was indicated that the proposed harmless error 
rule was adapted from the existing Article of 
War 37—which, incidentally, was unchanged 
since 1916—and that the 1937 Naval Courts and 
Boards provision was also considered. It was 
clear, however, that Congress did not intend to 
change existing military law in this area, which 
was reported to be substantially the same as 
that then being followed in federal civilian 
courts.® Thus, the rules as stated in Kotteakos v. 
United States, mentioned above, were those that 
Congress intended to continue as governing in 
military law. 

By this time it must have occurred to the 
reader that the statutory and regulatory provi- 
sions enunciating the harmless error rule are 
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far from precise and leave a wide field for the 
exercise of discrimination. Thus, in Article 59 
(a), Uniform Code of Military Justice, what 
rights of the accused are “substantial” and what 
action is necessary “materially” to prejudice 
such a right? Also the test established in the 
present Manual for Courts-Martial of whether a 
court of reasonable and conscientious men would 
have made the same finding had the error not 
been committed is perhaps only slightly more 
definitive. This is undoubtedly so because there is 
in this area a necessity for judgment “transcend- 
ing confinement by formula”, and that judg- 
ment “cannot ever be wholly imprisoned in 
words, much less upon such a criterion as what 
are only technical, what substantial rights; and 
what really affects the latter hurtfully.” % It 
is necessary, nevertheless, to attempt to set 
guideposts for this judgment, and to establish 
certain parameters beyond which a judicial 
body should not roam. Some of these guideposts 
appear in Kotteakos and in other U.S. Supreme 
Court decisions: 


- every student of the history behind the Act of 
February 26, 1919 (the federal harmless error statute) 
knows that that Act was intended to prevent matters 
concerned with the mere etiquette of trials and with 
the formalities and minutiae of procedure from 
touching the merits of a verdict.” 

In the final analysis judgment in each case must be in- 
fluenced by conviction resulting from examination of 
the proceedings in their entirety, tempered but not 
governed in any rigid sense of stare decisis by what 
has been done in similar situations. . . . Necessarily 
the character of the proceeding, what is at stake upon 
its outcome, and the relation of the error asserted to 
casting the balance for decision on the case as a whole, 
are material factors in judgment.” 

And the question is, not were they (the members of 
the jury) right in their judgment, regardless of the 
error or its effect upon the verdict. It is rather what 
effect the error had or reasonably may be taken to 
have had upon the jury’s decision. The crucial thing 
is the impact of the thing done wrong on the minds 
of other men, not on one’s own, in the total setting.” 
If, when all is said and done, the conviction is sure 
that the error did not influence the jury, or had but 
very slight effect, the verdict and the judgment should 
stand, except perhaps where the departure is from a 
constitutional norm or a specific command of Con- 
gress. .. . But if one cannot say, with fair assurance, 
after pondering all that has happened without strip- 
ping the erroneous action from the whole, that the 
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judgment was not substantially swayed by the error, 
it is impossible to conclude that substantial rights 
were not affected. The inquiry cannot be merely 
whether there was enough to support the result, apart 
from the phase affected by the error. It is rather, even 
so, whether the error itself had substantial influence. 
If so, or if one is left in grave doubt, the conviction 
cannot stand.” 

In reviewing criminal cases, it is particularly impor- 
tant for appellate courts to relive the whole trial 
imaginatively and not to extract from episodes in iso- 
lation abstract questions of evidence and procedure. 
To turn a criminal appeal into a quest for error no 
more promotes the ends of justice than to acquiesce 
in low standards of criminal prosecution.” 


The Court of Military Appeals, in one of its 
earliest cases,?? after quoting from paragraph 
87c of the Manual for Courts-Martial® and 
from Kotteakos, laid to rest any question of its 
view with these words: 

. . . we accept the tests laid down in Kotteakos, supra, 

as the test for determining whether or not the error in 

the case at bar was prejudicial.™ 


As mentioned above, one of the criteria in 
Kotteakos for finding an error harmless is a 
“conviction . . . that the error did not influence 
the jury, or had but very slight effect... .”* 
The Court of Military Appeals has considered 
this and various other language used by the U.S. 
Supreme Court and has distilled its own test. 
For example, it has quoted with favor the follow- 
ing descriptions or methods of expressing the 
requisite conviction: 

We therefore cannot say with any confidence that the 

error ... did not influence the jury or had only a 

slight effect.” (Emphasis supplied by Court of Mili- 

tary Appeals.) 

We cannot say that the erroneous admission of the 

hearsay declaration may not have been the weight 

that tipped the scales against petitioner.” (Emphasis 
supplied by Court of Military Appeals.) 


And it has adopted and followed a test of “fair 
risk”—that is, the court looks to the whole pro- 
ceeding, including the error, and determines 
whether or not a fair risk exists that the court- 
martial was influenced adversely to the accused 





. Ibid. 

. Johnson v. United States, 318 U.S. 189, 202 (1943). 

. United States v. Lucas, 1 USCMA 19, 1 CMR 19 (1951). 

. See supra note 3. 

. United States v. Lucas, supra note 22, at 24, 1 CMR at 24. See 
also United States v. Kellam, 1 USCMA 482, 4 CMR 74 (1952). 

. Kotteakos v. United States, supra note 5, at 764. 

. Fiswick v. United States, 329 U.S. 211 (1946), quoted in United 
States v. Woods, 2 USCMA 203, 213, 8 CMR 3, 13 (1953). 

. Krulewitch v. United States, 336 U.S. 440 (1949), also quoted 
in United States v. Woods, supra note 26, at 213. 8 CMR at 13. 
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by the error.*® 

Despite the absence of any exceptions or re- 
strictions in the language of Article 59 (a), Uni- 
form Code of Military Justice, the military 
harmless error rule has been held to have at 
least two major exceptions. These stem from a 
series of cases in federal criminal law which 
motivated the comment in Kotteakos that the 
harmless error rule should be given effect “ex- 
cept perhaps where the departure is from a con- 
stitutional norm or a specific command of Con- 
gress.” *° As noted above, these were intended to 
be encapsulized in the Manual as such “flagrant 
violation(s) of a fundamental right of the ac- 
cused as to amount to a denial of due process.” *° 

In these exceptions, just as in the rule itself, 
there is an absence of precision respecting what 
constitutes a “constitutional norm” and which 
dictates of Congress must be strictly observed at 
the risk of an automatic reversal without a test 
for prejudice. In the former category, a long rec- 
ognized example is the admission into evidence 
of a forced confession, obtained in violation of 
the privilege against self-incrimination guaran- 
teed by the Fifth Amendment to the Constitu- 
tion; ** and in the latter, the statutory prohibi- 
tion against the failure of an accused to request 
to testify being used to create a presumption 
against him is perhaps exemplificative.*? The 
only way, however, to determine whether or not 
the violation of a particular Constitutional right 
or norm, or the failure fully to follow a partic- 
ular Congressional mandate, will constitute prej- 
udice per se or not, is to look to decided cases 
dealing with that norm or mandate. Valuable 
general guidance is, however, provided in the 
very early case of U.S. v. Clay, where the Court 
of Military Appeals, with the caveat that the 
list was not all-inclusive, enumerated several 





28. See, for example, the early cases of United States v. Lee, 1 
USCMA 212, 2 CMR 118 (1952); United States v. Stewart, 1 
USCMA 648, 5 CMR 76 (1952); United States v. Gandy, 5 
USCMA 761, 19 CMR 57 (1955); and the more recent cases of 
United States v. Ellis, 15 USCMA 8, 34 CMR 454 (1964); 
United States v. Gerlach, 16 USCMA 383, 37 CMR 3 (1966). In 
this connection, it is worthy of note that the difference be- 
tween the operative phrases in the federal and military harmless 
error rules—Rule 52(a), Federal Rules of Criminal Procedure, 
speaks of errors which “affect” substantial rights, whereas Article 
59(a), UCMJ, speaks of errors which “materially prejudice” sub- 
stantial rights—has been given no attention or effect. In United 
States v. Woods, supra note 26, at 211, 213, 8 CMR at 11, 13, for 
example, both rules are cited and the court indicates unequivocally 
that it has set a course which follows that of the Supreme Court 
in this area. 


29. United States v. Kotteakos, supra note 5, at 764. 

30. MCM, 1951, par. 87c. See quotation on page 65, supra, at 
note 3. 

31. See, for example, Malinski v. New York, 324 U.S. 401 (1945). 

32. Bruno v. United States, supra note 17. 
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rights of an accused which are included within 
the pattern of military due process and thus 
not governed by the harmless error rule.** 

In the area of constitutional norms, a very re- 
cent decision of the Supreme Court has added 
an additional rule. In Chapman v. California,** 
the Court stated that whether a conviction for 
a crime should stand when a State has failed to 
accord federal constitutionally guaranteed 
rights is, itself, a constitutional question, and, 
therefore, the State (and, of course, the mili- 
tary *) harmless error rules are not controlling 
in this area. The Court then proceeded to for- 
mulate the new rule. It first rejected a proposal 
that all federal constitutional errors should be 
held to require automatic reversal, but it mate- 
rially weakened this rejection by commenting, 
apparently with tongue in cheek, that “there 
may be some constitutional errors which in the 
setting of a particular case are so unimportant 
and insignificant that they may, consistent with 
the Federal Constitution, be deemed harmless, 
not requiring the automatic reversal of the con- 
viction.” ** It then held that before a federal 
constitutional error may be deemed harmless 
the appellate court must find beyond a reason- 
able doubt that the error complained of did not 
contribute to the result of the trial.** In explain- 
ing exactly what it meant, the Court commented 





33. United States v. Clay, 1 USCMA 74, 1 CMR 74 (1951). The rights 
which were enumerated were: 
To be informed of the charges against him, 
To be confronted by witnesses testifying against him, 
To cross-examine witnesses for the government, 
To challenge members of the court for cause or peremptorily, 
To have a ified ber of bers Pp general and 
special courts-martial, 
To be represented by counsel, 
Not to be compelled to incriminate himself, 
To have involuntary confessions excluded from consideration, 
To have the court instructed on the elements of the offense, 
the presumption of innocence, and the burden of proof, 
To be found guilty of an offense only when a designated num- 
ber of members concur in a finding to that effect, 
To be sentenced only when a certain number of members vote 
in the affirmative, and 
To have an appellate review. Id. at 77-78, 1 CMR at 77-78. 
34, 386 U.S. 18 (1967). 
35. This is clearly so in view of the often repeated view of the 
Court of Military Appeals that military courts must accord to 
military persons all constitutional rights not expressly or by 
implication excepted from application in military law. See, for 
example, United States v. Tempia, 16 USCMA 629, 37 CMR 249 
(1967). 
Chapman v. California, supra note 34, at 22. 
Id. at 24, It is interesting to note that Judge Kilday applied a 
very similar test in a recent Court of Military Appeals case. In 
United States v. Roth, the Judge wrote: “If it be considered that 
the instruction as given was merely confusing, it is, in our belief, 
sufficiently confusing to at least raise a doubt as to whether the 
court properly understood and utilized the correct standard on 
the issue. And where there is room for reasonable doubt, such 
doubt must be resolved in favor of the accused.” 16 USCMA 465, 
467, 37 CMR 85, 87 (1966). 





36. 
37. 


that the test as stated was substantially the 
same as a test earlier announced in Fahy v. 
Connecticut ** to the effect that an appellate 
court in finding an error harmless must deter- 
mine that there is no “reasonable possibility” 
that the error contributed to the conviction. 

Either of these tests is, of course, drastically 
strict, and both effectively discard the Kotteakos 
concept that a “slight effect’”’ upon the court may 
nevertheless be considered harmless. Following 
Fahy, one commentator concluded that the rea- 
sonable possibility test, as announced, if hon- 
estly applied, would render the harmless error 
rule in the area involved a myth since the test 
is logically and practically no different from the 
automatic reversal rule.*® Pending additional 
specific applications of the test, it perhaps 
should be assumed that this evaluation is 
accurate. 

If we conclude that Chapman v. California is 
immediately applicable in military law—and 
there is little doubt that we must because its 
rule is expressly stated to be constitutional in 
nature ‘°—we must recast some of our military 
concepts. The following is perhaps a summary 
with minimum changes: 

1. If an error involves a violation of a con- 
gressional mandate which is within the concept 
of military due process, or is a “fundamental” 
requirement of law: 

The error is per se prejudicial and reversal 

must be automatic.“ 

2. If an error involves a violation of certain 
basic constitutional rights, such as the right to 
assistance of counsel or the right to an unbiased 
court: 

The error is per se prejudicial and reversal 

must be automatic.* 

3. If an error involves a violation of constitu- 
tional rights not within the above category: 





38. 375 U.S. 85 (1963). This case involved erroneous admission of 
evidence obtained as the result of an illegal search and seizure 
conducted in violation of the Fourth Amendment. 

Thompson, Unconstitutional Search and Seizure and the Myth 
of Harmless Error, 42 Notre Dame Lawyer 457 (1967). 
Chapman v. California, supra note 34, at 21. 

See, as examples of this category, United States v. Schalck, 14 
USCMA 371, 34 CMR 151 (1964) and United States v. Williams, 
16 USCMA 589, 37 CMR 209 (1967), both of which construe viola- 
tions of Articles 10 and 33, UCMJ; United States v. Reynolds, 16 
USCMA 403, 37 CMR 23 (1966), which involves a violation of 
Article 31, UCMJ; and United States v. Mickel, 9 USCMA 324, 
26 CMR 104 (1958), which cites numerous other cases and 
examples. 

See, as examples, Glasser v. United States, 315 U.S. 60 (1942); 
Hamilton v. Alabama, 368 U.S. 52 (1961); and Sheppard v. Max- 
well, 384 U.S. 333 (1966), in the federal field; and United States 
vy. O’Such, 16 USCMA 537, 37 CMR 157 (1967) and United States 
v. Tempia, supra note 35, in the military field. 


39. 


40. 
41. 


42. 
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The impact of the error must be evaluated for 

reasonable possibility of prejudice.** 

4. If an error involves none of the above, 
and is more serious than a mere formality or 
minutia of procedure: 

The impact of the error must be evaluated for 

fair risk of prejudice.** 

One additional and subordinate concept is of 
sufficient importance to merit consideration at 
this point.* The rule is that, when evaluating 
the impact of an error upon the members of a 
court-martial, the appellate agency may con- 
sider the “compelling” effect of competent evi- 
dence of record, and, if that evidence is of such 
quantity and quality that a court of reasonable 
and conscientious men would have made the 
same finding had the error not been committed, 
the appellate agency may find the error harm- 
less.** In other words, since the crucial question 





43. The constitutional right most clearly in this group is the right 
against unreasonable searches and seizures. See Fahy v. Connecti- 
cut, supra note 38; United States v. Decker, 16 USCMA 397, 37 
CMR 17 (1966); and United States v. Simpson, where the court 
stated: “‘... we do not consider it wise to adopt so rigid a for- 
mula of reversal [automatic reversal in the event of admission of 
evidence improperly seized] in advance of the Supreme Court of 
the United States.” 15 USCMA 18, 22, 34 CMR 464, 468 (1964). 
See also United States v. Kavula, 16 USCMA 468, 37 CMR 88 
(1966) and United States v. Martin, 16 USCMA 531, 37 CMR 
151 (1967), where the court tested for the prejudicial effect of 
admission of evidence of the accused’s pretrial reliance upon his 
rights under Article 31, UCMJ, and his constitutional privilege 
against self-incrimination; and compare this with the factual 
situation in Chapman v. California, supra note 34. In the situa- 
tions reflected in United States v. Decker, United States v. Simp- 
son, United States v. Kavula, and United States v. Martin, the 
test will doubtlessly be changed from that heretofore applied, 
i.e., “fair risk”, to the new formula. 

See, as examples, United States v. Gerlach, supra note 28 (im- 
proper argument by trial counsel) ; United States v. Robbins, 16 
USCMA 474, 37 CMR 94 (1966) (improper instruction with re- 
spect to disregarding the testimony of witnesses found to have 
testified falsely); United States v. Ferree, 16 USCMA 506, 37 
CMR 126 (1967) (failure to instruct on basis for sentence to bad 
conduct discharge); United States v. Manos, 17 USCMA 10, 37 
CMR 274 (1967) (denial of request for witnesses) ; United States 
v. Whisenhant, 17 USCMA 117, 37 CMR 381 (1967) (erroneous 
admission of hearsay). 

. Space does not permit detailed consideration of the collateral 
considerations of: (1) waiver of error or consent vitiating the 
effect of error (see, for example, United States v. Gustafson, 17 
USCMA 150, 37 CMR 414 (1967), (2) the concept of “plain error” 
(see United States v. Stephen, 15 USCMA 314, 35 CMR 286 (1965) ; 
United States v. Lell, 16 USCMA 161, 36 CMR 317 (1966) ; United 
States v. Flippen, 16 USCMA 622, 37 CMR 242 (1967)) or (3) 
action, such as a judicial confession, which may cure the effect of 
otherwise harmful error (see, for example, United States v. Tro- 
janowski, 5 USCMA 305, 17 CMR 305 (1954)). 

MCM, 1951, par. 87c; United States v. Johnson, 9 USCMA 178, 25 
CMR 440 (1958); United States v. Beatty, 10 USCMA 311, 27 
CMR 385 (1959) ; United States v. Skees, 10 USCMA 258, 27 CMR 
359 (1959); United States v. Anderson, 12 USCMA 223, 30 CMR 
223 (1961); United States v. Back, 13 USCMA 568, 33 CMR 100 
(1963). Of course, prejudice may exist respecting either findings 
or sentence or both. For a case in which the compelling evidence 
rule was considered to render an error harmless respecting the 
findings but not the sentence, see United States v. Kirby, 16 
USCMA 517, 37 CMR 137 (1967). 


44. 
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is the impact of the error on the minds of the 
members of the court,*? the presence in the rec- 
ord of unequivocal, complete and convincing 
evidence of guilt may logically have rendered 
the impact of the error totally insignificant or 
unimportant respecting the verdict. This is 
known as the “compelling evidence rule”, but, 
of course, it is inapplicable with respect to er- 
rors which are per se prejudicial and require 
automatic reversal (the first two categories 
listed above) .*® Also, it must now be restated in 
terms consistent with the Chapman rule. Thus, 
when an error involves a violation of a con- 
stitutionally guaranteed right—even if such 
violation is not per se prejudicial—to find the 
error harmless the evidence of record must be of 
such compelling quantity and quality that the 
appellate agency can determine beyond a rea- 
sonable doubt that the error did not affect the 
judgment of the court. 

Before the enactment of the harmless error 





47. Kotteakos v. United States, supra note 5, at 764. 

48. See, for example, United States v. Taylor, 5 USCMA 178, 17 CMR 
178 (1954); United States v. Minnifield, 9 USCMA 373, 26 CMR 
153 (1958); United States v. Grant, 10 USCMA 585, 28 CMR 151 
(1959). 


rules, the judicial pendulum had swung to an ex- 
treme where too often all errors were presumed 
to be prejudicial. Those statutory rules, how- 
ever, moved the pendulum back to a reasonable 
position. The question now is whether the pen- 
dulum is again swinging dangerously close to 
the old extreme. In military law, the impression 
is striking that more and more errors or irregu- 
larities in more and more situations are being 
held not harmless,“ and fears of even further 
movement in this direction cannot be discarded 
as groundless. Respecting the rule in the Chap- 
man case, it is a very short step to consider rela- 
tively minor irregularities within the concept 
of “due process” and thus to place those events 
within the perimeter of a constitutional error.” 
If the trend does exist and does continue, new 
and more precise harmless error statutes may be 
the only answer. 





49. Compare, for example, the recent very strict case of United 
States v. Robbins, supra note 44, with United States v. Jenkins, 
1 USCMA 329, 3 CMR 63 (1952), which comments that the 
trial of cases cannot be expected to be carried on with perfection. 

50. See, for example, United States v. Schalck, supra note 41. Even 
Justice Harlan, who dissented in the Chapman case, voiced these 
fears: “Presumably all errors in the federal courts will continue 
to be evaluated under the single standard . . . as interpreted to- 
day.” Chapman v. California, supra note 34, at 50, n. 3. 





COMP. GEN. DECISIONS 


RESERVE RETIRED PAY—Non-Academy Midshipman Service 


@ The Comptroller General, in Decision B—158027 of 
November 2, 1967, considered the question whether full- 
time non-Academy midshipman service may be used to 
increase the multiplier factor in computing retired pay 
under chapter 67 of title 10, U. S. Code, relating to 
qualifying for retired pay at age 60 on the basis of non- 
Regular service. In that connection the Department of 
Defense Military Pay and Allowance Committee had 
presented three specific questions to the Comptroller, as 
follows: 

1. Under the authority of section 3(b) of the Act of 
August 13, 1946 (Public Law 729, 79th Congress), ch. 
962, 60 Stat. 1058, a member is appointed a mid- 
shipman in the Navy and so serves on active duty for 
the period 20 December 1946 through 21 July 1948. 
Throughout this period he had.no status other than'mid- 
shipman. May this service be used to increase the multi- 
pliey authorized to be applied, under, section.1401, of title 
10,..U..S,.Code.{ Formula No.3) in’ the computation of 
retired pay under chapter 677 "" 

2: Would the answer be the same,aa,to a midshipman i in 
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the Naval Reserve appointed under the authority of sec- 
tion 3(a) of the Act of August 18, 1946 who similarly 
served on active duty? 

3. If a part of the service of the midshipman concerned in 
question 2 had been other than active service, but in the 
status of midshipman, may such service be used to in- 
crease the multiplier authorized to be applied in the 
computation of retired pay under chapter 67, title 10, 
U.S. Code? 

The Comptroller indicated that the active service per- 
formed as a midshipman in a “non-Academy” status 
properly may be included in establishing the multiplier 
factor under Formula No. 3, 10 U.S.C. 1401 in computing 
chapter 67 retired pay and, accordingly, answered ques- 
tions 1 and 2 in the affirmative. Moreover, he pointed 
out that since Inactive Reserve midshipman service does 
constitute “service (other than active service) in a Re- 
serve component. of an armed force,” such, Inactive Re- 
serve midshipman service prior to July 1, 1949).may: be 
credited’ in. certain’: eirbtimstances in establishing the 
sata ange rip materi ee e.J 


it «(Continued on page 71) 
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TRAFFIC DEATHS 


(Continued from page 64) 


deaths and injuries begin to diminish. It must be 
pointed out here that in many of the fatal crashes 
for which the drinking driver is responsible, the 
drinking driver is not killed. In 138% of the 477 
fatal crashes in Colorado in 1964, an involved 
drinking driver was not himself fatally injured. 
In 93% of these fatal crashes, he was adjudged 
the responsible driver. 

The report by Selzer and Weiss is of the great- 
est significance. 


Many of the 29 alcoholic drivers had a long history of 
serious psychopathology which may well have con- 
tributed to their accident susceptibility. They were 
frequently paranoid (52 per cent), violent (28 per 
cent), depressed (28 per cent) or suicidal (14 per 
cent) ... One of our alcoholic subjects came to 
Michigan from an adjoining state where he had just 
been released from a state mental hospital, having 
undergone treatment for “habitual alcoholism.” In the 
other state, he had compiled three drunk driving con- 
victions although he had never held a driver’s license. 
He promptly purchased a car and wrecked it a few 
weeks later while driving in an intoxicated state. His 
passenger, a young woman, was killed and two other 
passengers injured .... Two of the alcoholic drivers 
had killed other persons in prior traffic accidents while 
driving in an intoxicated state.” 


There have been three recent events of great 
importance in relation to the chronic alcoholic. 


In the Easter vs District of Columbia and the 
Driver vs Hinnant (North Carolina) deci- 
sions,** > two U.S. courts of appeals have held 
that a chronic alcoholic may not be convicted for 
being intoxicated in public. Judge Samuel M. 
Kirbens writes, 


Rehabilitation of the alcoholic must truly become an 
interdisciplinary enterprise. The disciplines of law, 
medicine, penology, psychiatry, welfare, and religion 
all have a role to play in devising civil procedures to 
replace outmoded criminal sanctions.* 


And on Oct. 22, 1966, it was announced that 
a National Center for the Prevention and Con- 
trol of Alcoholism has been created in the Na- 
tional Institute of Mental Health at Bethesda, 
Md., in response to directives President Johnson 
included in his March health message to Con- 
gress. 

This, in conjunction with the National Traffic 
and Motor Vehicle Safety Act of 1966 and the 
Highway Safety Act of 1966, with the influence 
of the latter upon state highway safety pro- 
grams, may indicate a new and scientific ap- 
proach to the problem driver in the United 
States. 


24. 





Driver vs Hinnant, 243 F. Supp. 95 (E.D.N.C. 1965), rev’d 356 
F, 2d 761 (4th Cir. 1966). 

Easter vs District of Columbia, 209 A. 2d 625 (D.C. App. 1965), 
rev’d en banc, — F. 2d — (D.C. Circuit No. 19365, March 31, 
1966). 

Kirbens, S. M.: Not Guilty by Reason of Chronic Alcoholism, 
Municipal Court Rev 6: 15-21 (July) 1966. 
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COMP. GEN. DECISIONS 


UNAUTHORIZED ABSENCE—Confinement by Civil Authorities; 
Active Duty Pay and Allowances; Retired Pay 


@ A member of the Army was arrested by civil authori- 
ties on 1 January 1965 and confined in a civilian jail on 
a felony charge. On 26 April 1965 he received a sanity 
hearing in which it was determined that he was sane 
at the time of the alleged offense on 1 January 1965 but 
was insane on the date of the hearing (26 April 1965). 
He was thereupon committed to the state hospital for 
the criminally insane for an indefinite period of treat- 
ment. Physical disability retirement proceedings were 
begun by the Army on 7 January 1966. On 20 October 
1966 he was retired for physical disability by reason of 
a disabling mental defect. On 6 October 1966 a civilian 
court found the member sane as of that date, found him 
guilty as charged, and sentenced him to be imprisoned 
for not less than 5 or more than 75 years. The question 
presented to the Comptroller General was whether the 
member was entitled to active duty pay and allowances 
for the period 1 January 1965 through 19 October 1966, 
and to retired pay from 20 October 1966. 
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The Comptroller, in decision B-162244 of October 24, 
1967, referred to the established rule that a member 
of the Armed Forces who is not on authorized leave and 
whose conduct has caused him to be in the hands of civil 
authorities, and thus unable to fulfill his obligation to 
be at his place of duty, must be regarded as absent with- 
out leave and his pay for such period of unauthorized 
absence is forfeited, regardless of the outcome of the 
civil proceedings, unless his absence from duty is excused 
as unavoidable (citing 36 Comp. Gen. 173 (1956) ). The 
Comptroller observed that the member had not, at any 
time, been returned to military control; that no valid 
basis existed for excusing his absence as unavoidable; 
and that such absence had not in fact been excused. He 
accordingly held that the member was not entitled to 
active duty pay and allowances for the period 1 January 
1965 through 19 October 1966. The Comptroller also ob- 
served that, on the record presented, it appeared that the 
member’s disability was incurred during the period of un- 
authorized absence when the member was not entitled 
to receive basic pay and that consequently he was not 
eligible to receive disability retired pay. 
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